THE REUNIFICATION OF
CRIMEA AND SEVASTOPOL
WITH THE RUSSIAN
FEDERATION

Posted on September 1, 2022 by John JA. Burke and
Svetlana V. Panina-Burke




“The great questions of the day will not be settled by means of speeches and majority decisions but by iron
and blood" (Otto Von Bismarck).

Introduction

Part One of this article sets forth a chronology of events that took place in Ukraine and the Crimean
Peninsula, after the collapse of the Soviet Union and prior to Crimea's reunification with the Russian
Federation. This Part is divided into three sections: [1] the period between 1991 and 2000, [2] the period
between 2013 and 2014, and [3] the period in Crimea in 2014. Two preceding events merit mention:
Catherine the Great's 1793 integration of Crimea within the Russian empire, and Khrushchev's transfer of
the peninsula to the Ukr. SSR in 1954. The chronology corrects misstatements of fact found in the
scholarly literature and popular press, both of which portray an abbreviated version of facts, and a
piecemeal application of public international law, to maintain that: [1] Crimea seceded from Ukraine, [2]
the purported “secession” was illegal under extant principles of public international law and, [3] the
Russian Federation illegally “annexed” Crimea in 2014.

Part Two of this article distils key conclusions drawn from the comprehensive factual chronology found
in Part One. Conventional interpretations of the Crimean crisis repose upon faulty factual premises
thereby undercutting their profoundly misguided conclusions. Without an accurate statement of facts,
the precise legal question to be answered cannot be drawn. In the absence of fully developed facts,
the media spreads an unsustainable mythology of Euromaidan shaping public opinion. Part Two also
argues that public international law sanctions a monopoly of power by States and lacks rules to resolve
matters such as the Crimean case.

Part Three of this article constructs the argument from pragmatism to support the reunification of
Crimea with the Russian Federation and to legitimate the redrawn borders of the Republic of Crimea.
The pragmatist argument relies upon multiple disciplines: history, economic analysis, and political
reasoning; posits that facts drive the application of “international law,” and, asserts that principles of
‘economic analysis,” exceptionally well-developed within municipal law, have the capacity to reshape
public international law to improve an understanding of State behaviour. The redrawn border of the
Crimean Peninsula is consistent with logic and what must constitute the ultimate objective of public
international law: the end of human suffering.



Part One: History [1991-2000]

The story of Crimea'’s separation from Ukraine and re-unification with the Russian Federation begins in
1991, when the Soviet Union was disintegrating, but prior to its formal dissolution. The declarations first
of sovereignty and second of independence of the individual republics of the USSR, were acts of
secession, as the Union of Soviet Socialist Republics, at that time, remained in existence and
constituted the highest organ of power. These secessions have generated no legal analysis as to their
validity under public international law, as the Great Powers of that epoch: The United States and
Europe, did not object, as it was in their geo- political interest.

On 26 April 1990, the USSR enacted a law identifying competences of the USSR as a federation and
competences held by the Republics. Under the law, autonomous republics had rights of full
governance over their territory without direct control of the USSR. Earlier, on 10 April 1990, the law on
economic relationships among the republics came into effect. On 3 November 1990, a special
commission of the Crimean government announced a project to formulate a temporary decree
concerning the procedure of how to conduct a referendum on the territory of the Crimean oblast to
permit a vote on re-establishing Crimea as an Autonomous Soviet Socialist Republic. Subsequently, on
12 November 1990, the Crimean government held a special session, at which Kravchuk was present,
and found that the USSR decree of 30 June 1945 and law of the RSSR of 25 June 1946, abolishing the
Crimean ASSR was unlawful, and that the Crimean population has the right to re-establish the Crimean
ASSR as a subject of the USSR, and participant of the Union Agreement. Simultaneously, the Crimean
government decided to hold a referendum, scheduled for 20 January 1991, to decide the legal status of
Crimea.

In response to Gorbachev's planned reforms, on 5 January 1991, the Republic of Crimea prepared for a
referendum and published the ballot setting forth the choices to be submitted to voters. On 22 January
1991, the results of the referendum were published: 93.26% of voters elected to become an
Autonomous Soviet Socialist Republic as a subject of the USSR. On 25 January 1991, the Crimean
government reported the results of the referendum to Kiev, asked for freedom from Ukraine to enable
integration within the USSR. The request also asked Kiev to modify its constitution and to approve the
drafting of a new constitution for Crimea as an ASSR. On 12 February 1991, President Kravchuk issued a
law composed of two articles. Article 1 re-established the Crimean Autonomous Soviet Socialist
Republic on the territory of the Crimean oblast within the Ukr. SSR. Article 2 appointed the interim
government of Crimean ASSR. Consequently, Kravchuk ignored the results of the referendum and



cemented Crimea to Ukraine contrary to the will of the population of Crimea.

On 17 March 1991, the USSR, acting in its federal capacity, held a union-wide referendum asking
whether citizens wanted the USSR to continue to exist as a new federation comprised of equal
sovereign republics. In Ukraine, 70.5% of those who voted expressed a preference to remain in the
revised USSR; noteworthy is that western regions of Ukraine rejected the proposal. Despite this
expressed preference, political officials opposed to reform programmes and opposed to the
Gorbachev Presidency planned to disintegrate the USSR.

Ilgnoring legal niceties, on 8 December 1991, Boris Yeltsin [then President of Russial, Leonid Kravchuk
[then President of Ukrainel], and Stanislav Shushkevich [then President of Belarus], at a meeting in
Viskuli, Belarus, close to the Belavezha forest, dissolved the Soviet Union when they signed “The
Agreement on the Establishment of a Commonwealth of Independent States,” explicitly stating that
‘the USSR as a subject of international law and a geopolitical reality ceases its existence.” The
Agreement was signed despite the fact that Mikhail Gorbachev was still President of the Soviet Union,
and the laws of the individual republics were subordinate to the Union's laws. At Belavezha, the Head of
the Belarusian KGB, Eduard Shirkovsky, in reply to a question posed by Prime Minister Kebich, said: “Of
course! We are faced with high treason, betrayal, if we are to call things by their right names. Don't
misunderstand me: | could not help reacting. | swore an oath.” Shortly after signing the “Agreement,”
and behind the back of President Gorbachev, Yeltsin called then President George H.W. Bush to inform
of the fait accompli: the Soviet Union no longer exists. The coup de grace, then took place on 21
December 1991, in Almaty [then Alma-Atal, Kazakhstan, when representatives of eleven republics
signed an Agreement dissolving the USSR and creating the Commonwealth of Independent States,
even though Gorbachev still was President of the USSR.

In January 1991, prior to the Alma-Ata accords, Crimea held a referendum [the Crimean Sovereignty
Referenduml where voters were asked whether they wanted to re-establish the Crimean Autonomous
Soviet Socialist Republic, that had been abolished in 1954. Specifically, the referendum asked whether
Crimea wanted to become an Autonomous Soviet Socialist Republic as a subject of the USSR, not a
subject of Ukraine. Ninety-four percent [94%] of voters approved the referendum. However, Kravchuk,
committed to prevent Crimea from seceding from Ukraine, visited Crimea “on the day when its
parliament was scheduled to vote on the law regulating the local referendum that was to put the
question of the Crimea’s secession to a popular vote." He “convinced’ the “former communist elite, who

had worked with Kyiv since 1954, to postpone the vote on the law.” “Their opponents in parliament,



represented by the Republican Movement of the Crimea, were outvoted.”

Subsequently, on 24 August 1991, the Supreme Court of Ukr. SSR declared the independence of
Ukraine, arbitrarily identifying the Crimean ASSR as a territory of a newly established State, a de facto
illegal annexation of Crimea. By doing so, the founders of Ukraine ignored a law requiring a separate
referendum to be held in Crimea on the Crimean ASSR's status within Ukraine. This action was taken
deliberately, since Kiev knew perfectly well that the people of Crimea would never vote in favour of
becoming part of Ukraine. Since 1991, Crimea and Ukraine have engaged in a continuous struggle and
irreconcilable conflict: Crimea’'s unambiguous goal of independence as an Autonomous Republic, and
Ukraine's forced subjugation of Crimea.

In February 1992, the Crimean Parliament transformed Crimea into the “Republic of Crimea,” and on 5
May 1992, declared Crimea independent, a decision to be approved by a referendum scheduled for 2
August 1992. In January 1992, the Russian Foreign Ministry and parliament condemned the transfer of
Crimea to Ukraine in 1954. In April 1092, Russian Vice President Ruskoi visited Crimea and called for
secession from Ukraine. In response, the Ukrainian parliament, on 15 May 1992, annulled the Crimean
declaration of independence and ordered the Crimean parliament to cancel the referendum within one
week. Ukraine's actions contradicted the results of the 1991 referendum whereby Crimea expressed its
choice to become part of the Russian Federation, and dissolve any relationship with Ukraine.

On 25 September 1992, the Republic of Crimea adopted its first post-Soviet constitution. The preamble
states:

“We, the People of Crimea, are free and equal in their rights and dignity of citizens of the
Republic of Crimea of all nationalities that make up the people of Crimea, connected to the
centuries-old ties of a common historical destiny, unequivocally condemned as criminal and
inhuman acts committed by the totalitarian regime against the people of Crimea,
recognizing the Universal Declaration of Human Rights based on the desire to ensure social,
economic and civil rights of the individual and a decent standard of life for all, affirm the
Constitution and declare that the Constitution is the basic law of legal, democratic, secular
State of Crimea.”

Article | of Chapter | [General Provisions] provides: the “Republic of Crimea is a legal, democratic,
secular state in part of Ukraine" (emphasis mine). Section |, Ch. 3, Article 9 sets forth that all relationships



between Crimea and Ukraine were to be governed by treaties between representatives of the
respective governments. Article 9 further provides that amendments to the constitution were within the
sole province of Crimea, and Article g lists explicitly matters under control of Crimea. Article 107 lists the
organs of Crimean government: Parliament, President, Executive government, Constitutional Court and
High Court. Other key provisions include:

 Official Government Language (Russian) [Section |, Ch. 1, Art. 6]

 Right to hold referenda on matters within its jurisdiction [Section |, Ch.3, Art. 9(2)(6)];

e Can change government deputies within own framework [Section |, Ch. 3, Art. 9(2)(5)];

e Own budget [Section |, Ch.3, Art. 9(2)(13)];

 Military bases of Ukraine need approval of Crimean Government [Section |, Chapter 3, Art. 10(2)
and 2)I;

¢ National Guard drawn from population of Crimea [Section |, Chapter 3, Art. 11l;

e Crimea has a Permanent Representative of the State in the capitol of Ukraine [Section |, Ch. 3, Art.
12(3)];

e Can enter agreements with other States, international organisations; economy, culture, science,
health, education, protection of environment and other [Section |, Ch.4, Art. 14]; and

e Own flag, symbol and anthem [Section I, Art. 15(1)]

In short, excepting the reference to Ukraine, the 1992 constitution established Crimea as a State
virtually equal in legal status as Ukraine, with the legal personality to conclude accords with Third
States.

Following the adoption of the 1992 Constitution, Ukraine mounted a persistent campaign of
interference in Crimean self-rule, with a primary aim to obtain a new constitution under which Crimea
would be “under the thumb” of Ukraine. In addition, during the 1990's, disputes arose over the division
of the Black Sea Fleet, frequent anti-Ukraine protests took place, and Ukraine periodically enacted
legislation to eliminate the Russian language. In 1993 alone, there were three major protests opposing
Ukraine rule. On 10 January 1993, more than 2,000 protestors in the City of Sevastopol called for
separation from Ukraine. During 18-20 January 1993, anti- Ukrainian demonstrations took place in
Sevastopol and Simferopol. These demonstrations were organised by political groups. Their demands
included the transfer of Crimea to Russia and the holding of new elections for all government
institutions. Meshkov, the future president of Crimea, led the demonstration in Simferopol supported by
5,000 sympathisers. On 26 July 1993, approximately 2,000 demonstrators demanded the transfer of the



Black Sea Fleet from Ukraine to Russia.

Concurrent protests took place regarding the division of the Black Sea Fleet. On 24 May 1993, 115 ships
of the Black Sea Fleet raised the Russian flag based on discrepancies between pay received by Russian
and Ukrainian sailors. On 1 June 1993, more than 200 ships of the Black Sea Fleet raised the Russian
flag. On 29 July 1993, the Conference of Black Sea Fleet Officers protested the proposed division of the
fleet. On 5 July 1993, 220 ships out of 223 flew the Russian flag. Disputes regarding the division of the
Black Sea Fleet continued until Russia and Ukraine entered the 1997 Partition Treaty on the Status and
Conditions of the Black Sea Fleet. Nevertheless, the Black Sea Fleet disputes demonstrate deep
divisions between Crimea and Ukraine, and opposition to Ukraine rule over the territory of Crimea.

With unprecedented regularity, discord between Ukraine and Crimea continued during the decade of
the 1990's. In March 1995, the Ukrainian parliament rescinded Crimea's 1992 constitution and abolished
the post of Crimean President. Ukrainian president Kuchma said the region's parliament could be
dissolved if it continued to violate Ukraine's Constitution. By abolishing the presidency, Ukraine left
regional power in Crimea in the hands of its Prime Minister Anatoliy Franchuk. Officials said Ukrainian
state ministries, including the military and police, would enforce Ukrainian laws and would dismantle
the office of the Crimean president. As a result, unrest continued through May. Contrary to the will of
Crimean authorities, Ukraine also recognized the Mejlis as the representative body of the Crimean Tatar
people. On 18 March 1997, riot police in Crimea prevented about 1000 protestors from storming the
parliament building in Simferopol during a demonstration calling for the return of the peninsula to
Russia. Pro-Russian communist groups organized the demonstration attended by about 5000 people.

In 1098, Ukraine finally achieved its goal of effacing Crimean independence, with the adoption of the 23
December 1998 Constitution of the Autonomous Republic of Ukraine. Section |, Ch. 1, Art.1(1) states that
the Autonomous Republic of Crimea “is an integral part of Ukraine and, within the limits of the powers
defined by the Constitution of Ukraine, it decides issues that are related to its jurisdiction." However, the
1998 Constitution left nothing to be decided by Crimea without approval by Ukraine. The lack of
independence of Crimea is exemplified by the following Constitutional provision: “Acts of the Council of
Ministers of the Crimea are abolished by the President of Ukraine," when opposed by the President. In
addition, rights and freedoms of Crimean citizens derived from and were guaranteed by the
Constitution and law of Ukraine. The 1998 Constitution also changed the official language of
government from Russian to Ukraine. Consequently, the autonomy of the Republic of Crimea was left
only in name, and turned the 1992 Constitution on its head. It may be inferred, based on the relentless



interference of Kiev in Crimean politics, that the 1998 Constitution was the product of coercion.

In a parallel development, Ukraine unleashed its campaign to eradicate the Russian language. Kuchma
initiated a policy to assert control over media using Russian as its language. Kiev ultimately reduced the
amount of Russian-language broadcasting to four hours per week. On 15 January 1997, leaders of the
Russian community in Crimea responded by claiming that the initiative amounted to a policy of
‘language aggression' aimed at driving the Russian language out of Ukraine. Subsequently, on 15
October 1997, the Crimean parliament voted to make Russian the official language in place of Ukraine.
On 5 November 1997, Kuchma issued a statement: Ukrainian is the only official language in Ukraine. On
4 February 1998, the Crimean parliament voted overwhelmingly to propose a referendum to include
the following questions: [1] the peninsula’s return to Russia, [2] restoration of the 1992 Constitution, and
[3] the adoption of Russian language as the official language of Crimea. The ratification of the European
Charter on Local Languages and the Language of Minorities failed to settle the language dispute, as
the Constitutional Court of Ukraine held that in all spheres of public life and activity, the Ukrainian
language was compulsory.

In conclusion, the Autonomous Republic of Crimea never recognised the legitimacy of government by
Ukraine. The events of 2013-14 were the logical result of preceding historical circumstances.

History [2013-14]

A chronicle of events in Kiev and in Crimea is required to establish the context of the decision of Crimea
to separate from Ukraine and request integration to the Russian Federation. During the period 2013-14,
events in Crimea did not occur in isolation, but were responses to the coup d'état that took place in
Ukraine. The Euromaidan Revolution, supported by external forces, opened systemic conflicts within
Ukraine, and unleashed dormant and ultra-national extreme groups, with the imprimatur of the United
States, revealing a vein of ultra-nationalism running the course of Ukraine history. Words cannot
replace the filmography and first-hand accounts

found in two documentaries filmed during and after the Euromaidan Revolution. Hence, Part Two
recounts only the most salient points of the documentaries and draws upon other sources to
reconstruct accurately the 2013-14 "*happenings’ on Maidan Square.



Preliminarily, relevant Ukrainian history is required to understand the “fascist” roots of Euromaidan. The
Organisation of Ukrainian Nationalists [OUN] was established in 1929 in Western Ukraine. Stepan
Bandera established and developed the ideology of OUN, and its military arm. Bandera's aim was to
purge all non-Ukrainians from the new State of Ukraine. His ideology spread quickly throughout
Ukraine. The symbol of the group is a black and red flag. Ukraine openly collaborated with Nazi
Germany during World War Two. During WWII, the OUN killed 80,000 Jews in Galicia. In 1941, in
collaboration with Nazi Germany, the OUN was responsible for the deaths of 100,000 to 200,000 Jews.
OUN also participated in the infamous “Babi-Yar" incident when Ukraine militia killed 33,771 Jews.
Bandera did not limit his ethnic cleansing to Jews. The Ukrainian Insurgent Army, the military arm of
OUN, massacred 35,000 to 60,000 Polish victims in Volhynia, and 25,000 to 40,000 in Eastern Galicia
during the period 1943-44. “Declassified CIA documents and other sources show that the OUN and UPA
after the war were used by the US and British intelligence services against the Soviet Union," until
Bandera's death in Munich in 1959. Ukrainian Nazi's were not subject to the Nuremburg trials; the CIA
granted Bandera and other members of OUN amnesty for their actions, citing “necessity” as the legal
justification.

After the USSR collapsed, Ukrainian nationalist and Neo-Nazi organisations proliferated. In 1991,
consistent with OUN's radical nationalism, Oleh Tyahnybok established the Social- National Party [SNP]
of Ukraine. The Party's symbol is the neo-Nazi “Wolfsangel." In 1994, SNP was renamed “Svoboda”
[‘Freedom” in Ukrainian]. Other major far right organisations that were formed and played key roles in
the Maidan Revolution were: the Right Sector, the Social National Assembly, Trident, the White
Hammer, the UNA-UNSO, Bratstvo, and C-14.

Paramilitary factions provided military support for each group. All major far right organisations
participated in Euromaidan with one common goal: conduct a national revolution to overthrow the pro-
Russian Yanukovych government and to forge a Ukrainian nation in their image. Right-wing political
parties played key and violent roles in the Maidan Revolution. Though members of organised far-right
political groups comprised a minority of protesters during the 2013-14 Euromaidan Revolution, they
nevertheless conducted violent attacks, such as the “Snipers’ Massacre” necessary to overthrow the
government of Yanokovich.

US meddling in the internal affairs of Ukraine appeared as early as 1983 with the foundation of the
National Endowment for Democracy INED]. According to then Ukraine Minister of Internal Affairs
Zaharchenko, the NED was a CIA entity. The NED pushed US interests, and trained activists and



journalists, especially in the art of using social media to advocate political position and to manipulate
information and images to go “viral" in support of their cause. The use of NGO's and other foundations
as CIA instruments had its roots in the Reagan era. Foreign journalists, including those in Ukraine,
received US grants to encourage and support protests. The US also issued manuals entitled "How to
Counter Berkut,” instructing how to pull off helmets, and providing instruction on a tactical manoeuvre
entitled “Carpathian Beech" to disarm, defeat, and kill Berkut. Early in November 2013, three new
broadcasting channels emerged: hromadsk.tv, spilno.tv, and ecpreco.tv, each broadcasting support for
the opposition.

In November 2013, President Yanukovich declined to sign an association agreement with the EU,
primarily on economic grounds, and after the IMF proposed unacceptable terms for a loan. The
President signed an alternative agreement with the Russian Federation providing for greater integration
of Ukraine and Russian markets. On 17 December 2013, on the basis of a Russian- Ukraine inter-
governmental committee, President Yanukovich and President Putin held a meeting and signed
agreements specifying, for example, that Ukraine would construct equipment, commercial vessels,
airplanes, and the Kerch Strait bridge. The value of these agreements exceeded billions of dollars of
Russian investment in Ukraine. In addition, Ukraine would receive 30% discount on the price of gas. In
contrast, the EU did not make any concrete proposals for investment.

In response, on 21 November 2013, the first mass protests took place on Maidan Square. Police,
deployed to the square, were unarmed and did not use any force against the protesters. However,
radicals representing far right national parties were spotted in the crowd. On 24 November 2013,
protesters engaged in the first aggressive action when they attacked a government office and attacked
police guarding the building. On 25 November 2013, protesters attacked security officers. Arseniy
Yatsenuk, leader of the Fatherland Party, Oleh Tyahnybok, leader of the Svoboda Party, and Vitali
Klitschko, leader of the Udar Party, were already present on the square to organise protesters and to
incite the crowd to pressure the government.

On 30 November 2013, the first key turning point of Euromaidan, Minister of Internal Affairs Vitaliy
Zaharchenko received a telephone call from Aleksandr Popov, Head of Kiev Administration seeking
permission to install the annual Christmas tree on Maidan Square. Zaharchenko refused the request,
stating that no action should be taken while protesters were on the Square. In addition, President
Yanukovich explicitly refused to authorise the police to use force to disperse the protesters. Although
initial reports indicated that the crowd began to disperse at approximately 1 am., protesters attacked



the police and the police used rubber bats against them. Best evidence shows that Serhiy Lyovchki,
Head of Presidential Administration, and a close associate of Victoria Nuland and Geoffrey Pyatt,
ordered the use of force. Further, the protesters were expecting the police, and groups of well-trained
men arrived on the Square at the same time as police. The trained individuals, members of the Right
Sector shipped to Kiev as muscle for the protesters, spread within the crowd and provoked police with
insults, stones, and torches. Violence erupted, news of events spread, and the next day more people
gathered on the Square.

Subsequently, in December 2013, following a well-known pattern of “Colour Revolutions,” the
Euromaidan protest turned from a peaceful demonstration to a violent uprising. According to President
Yanukovich, members of neo-Nazi organisations, armed with iron bars, bats, tractors, and Molotov
cocktails, arrived on the Square and, with these weapons, attacked the police thereby escalating the
violence. Concurrently, during this period, several US officials visited Kiev. Victoria Nuland, Assistant
Secretary of State for European and Eurasian Affairs, went to the Maidan, condemned the actions of
police, and voiced support for the protesters. The US Senator from Connecticut, Chris Murphy, also
stood on a stage telling the crowd present on Maidan Square that the US and EU jointly supported
opposition to the Ukraine government. Moreover, Senator John McCain, a former US presidential
candidate, addressed the Maidan crowd, telling them, “[Wle will come here at this square to celebrate
with you. Ukraine stands together with the EU and US." President Yanukovich correctly observed that
McCain, and his supporting cast of US officials, openly told the crowd to act against a democratically
elected government.

The Euromaidan Revolution did not "happen’; Euromaidan was made, principally by US government
foreign policy. On 17 February 2014, BBC News published an article entitled, “Transcript of Leaked
Nuland-Pyatt Call." At the time of the conversation, Victoria Nuland was US Assistant Secretary of State
and Geoffrey Pyatt was the US Ambassador to Ukraine. Early in the conversation, Pyatt states, ‘I think
we're in play. The Klitschko .. piece is obviously the complicated electron here." Reference is made to
an announcement that Klitschko, a former World Champion boxer, would serve as Deputy Prime
Minister in the new government, a development objected to both by Nuland and Pyatt. Nuland states, I
don't think Klitschko should go into government. | don't think it's necessary. | don't think it is a good
idea.”

Pyatt agrees, and remarks, “The problem is going to be Tyahnybok [Leader of Svobodal and his guys.
[Parenthetically, the fact that Pyatt refers to Yanukovich as President evidences that the telephone



conversation preceded 22 February 2014, when Yanukovich was overthrownl. Nuland then breaks in
and says, ‘I think Yats is the guy who's got the economic experience, the governing experience .. what
he needs is Klitschko and Tyahnybok on the outside," providing stealth-like support. Pyatt agrees
unreservedly with her planned scenario. Anticipating resistance from Klitschko about his US designated
role in the new regime, Pyatt tells Nuland to call him for purposes of “personality management,” and to
cut off problems before Yatsenik, Klitschko, and Tyahnybok hold a planned meeting.

The subject matter of the call then turns to a conversation between Nuland and Jeff Feltman, the
United Nations Under-Secretary General for Political Affairs, referring to a new appointee, Robert Serry.
Nuland states that, “Feltman has arranged, with the approval of UN Secretary General Ban Ki-moon,
that Serry will visit Kiev on Monday or Tuesday,” presumably the next week. Having obtained the
support of the UN, Nuland states, “Fuck the EU." Pyatt states that US plans for Ukraine must proceed in
haste as he fears “the Russians will be working behind the scenes to torpedo it." Pyatt mentions that he
will work with Yanukovich, while Nuland focuses upon recruiting someone with an “international
personality” to come to Kiev, and “help mid-wife this thing." That “international personality” was US
Vice-President Joseph Biden, who already had agreed to visit Ukraine.

Simultaneously, the US opened its campaign to demonise neo-conservatives, identify “sacral victims,”
and create "martyrs,” conventional “colour revolution” tactics. These efforts partially were aimed at
brainwashing the American public to secure popular support for US activity in Ukraine. The media
portrayed Yanukovich in his worst light and blamed the ills of the region upon President Putin and the
Russian Federation. In late 2013, there was no shortage of “sacral victims" to maintain protest
momentum and to provide a trigger to set the planned chain of events in motion. One hundred victims
of Euromaidan were mythologised as the “Heavenly Hundred," and on 30 November 2013, reports
emerged of students being beaten, impliedly by improper police action.

On 25 December 2013, Tetiana Chornovol, a member of the Fatherland Party, and a journalist known for
making, not reporting news, was found beaten. Images of her bloodied face quickly spread through
social media and world media insisted that the beating was a political act. She became a martyr of the
Euromaidan revolution. Her heroic deeds include trespassing upon the President's summer residence
and attacking the “Office of the Region's Party.” Claiming that the latter comprised a nest of criminals,
Euromaidan death squads operated from the building during the “Snipers’ Massacre" in 2014. On 22
January 2014, Sergei Nigoyan, an Armenian/Ukrainian protester, who recited poems on Maidan, was
killed and, like Chornovol, became another martyr of the revolution. While police were blamed as his



killers, Ukrainian prosecutors, after a two-year investigation, failed to confirm the claim and
circumstances of his death remain unknown.

On 20 February 2014, mass killings of protesters took place, preceded by mass killings of police. The
“*Snipers' Massacre” arguably was the key turning point in Ukrainian politics. Katchanovski, a political
studies expert at Ottawa University, conducted the most extensive investigation of the “Snipers'’
Massacre." He states, “This academic investigation concludes that the massacre was a false flag
operation which was rationally planned and carried out with the goal of the overthrow of the
government and seizure of power." He further concludes that “concealed shooters,” most likely drawn
from the Right Sector and Svoboda, “were located in at least 20 Maidan controlled buildings or areas.”
Quoting an interview given by a Maidan shooter to a Ukrainian newspaper, the Maidan shooter stated
that "he was firing upon police from the Music Conservatory building for about 20 minutes around 6:00
a.m. and saw about 10 other Maidan shooters doing the same.” “A BBC investigation includes photos
showing Maidan shooters armed with hunting rifles and a Kalashnikov assault rifle inside the Music
Conservatory shortly after 8:00 am."” In early morning, shooters from the Music Conservatory wounded
at least 5 policeman on the Maidan, as a Berkut commander reported that “his unit's casualties
increased to 21 wounded and three killed within half an hour." Katchanovski concludes, “a rational
explanation .. is that the police retreated because of the use of live ammunition by small armed
protestor units, who were using live ammunition against the police from concealed positions in these
two buildings [the Music Conservatory and Trade Union Buildingsl.” Similarity of wounds found on
protesters killed on Maidan indicate that they were equally victims of Maidan shooters.

Three European Ministers: Laurent Fabius, Frank-Walter Steimeier, and Ridoslav Sikorski came to Kiev,
ultimately in vain, to broker a truce between the government and protestors. Opposition leaders
clarified immediately that they were unwilling to negotiate with the Yanukovich government. Andriy
Parubiy, the self-proclaimed Maidan Commandant and leader of the radical opposition, stated that, “If
our demands are not fulfilled,” Maidan intends to take more action. Klitschko informed the crowd “to be
alert, to stay strong; we are not going anywhere." Dmitry Yorosh of the Right Sector stated that the Right
Sector will not lower its arms, and will not leave occupied buildings until all demands are met: the
primary demand being the resignation of President Yanukovich. The overthrow of the Yanukovich
government was sealed.

The next day, 22 February 2014, Yanukovich, without resigning his office, left Kiev for Kharkov. Shortly
after, the opposition, armed with weapons, seized the presidential office. Yanukovich asked President



Putin for help and Putin agreed. On 23 February 2014, the Ukrainian Parliament announced the
appointment of Alexandr Turchinov as acting president. The removal of President Yanukovich did not
follow the impeachment procedure, as impeachment required 338 positive votes out of 450 members,
while only 328 voted for impeachment. In spite of the illegal overthrow of the democratically elected
Ukraine government, the United States immediately called the new Regime legitimate thereby closing
any practical possibility to restore Yanukovich to power. Paul Craig Roberts succinctly stated, “What ..
happened in Ukraine is the United States organised and financed a coup..the coup elements included
ultra-right wing nationalists whose roots go back to organisations that fought for Hitler in the Second
World War against the Soviet Union.”

The interim government, installed by the United States, consisted of: Interim President, Olexander
Turchynov, the deputy leader of Fatherland; Prime Minister, Arseniy Yatsenyuk, also a member of the
Fatherland Party; Deputy Prime Minister, Oleksandr Sych, a member of the far-right nationalist Svoboda
[Freedoml] Party; Interior Minister, Arsen Avolkov, a member of the Fatherland Party; Foreign Minister,
Andriy Deshchitsya, a supporter of the Maidan movement; National Security Chief, Andriy Parubiy, a
member of the Fatherland Party and the so-called Commander of the protest movement; Deputy
National Security Leader, Dmitry Yarosh, leader of the militant ultra-right wing group [Right Sectorl;
Sports and Youth Minister, Dmytro Bulatov, a businessman and leader of Avtomaidan, a mobile patrol
group using cars to protect Euromaidan protesters, and Tetyana Chernovil, exact role unknown, the
journalist and activist infamous for her seizure of government buildings. This motley group, and 21
cabinet members drawn mainly Yatsenyuk's Fatherland Party, were never elected to govern Ukraine.

History [Events in Crimea in 2014l

The Crimean Peninsula, and its predominantly Russian speaking residents, were not insulated from the
violent overthrow of the democratically elected Ukraine government. After the opposition took control
of Kiev, the nationalists went after anyone who objected to their taking of power, including Crimean
residents who had travelled to the Maidan to oppose the Euromaidan movement. The bus convoy,
carrying Crimean residents back home, though escorted by police cars was led into an ambush, now
called the Korsun massacre. Kondrashov's interview with drivers and passengers on the busses
evidences the illegal killings, property destruction, and the appalling conduct of ultra-nationalist groups
involved in the attack.

Roman Yakovlev, the head of the Bus Convoy and Simferopol resident, stated that the convoy of buses



was blocked in the Cherkossy region. Alexander Belyi, an auto-mechanic and resident of Simferopol,
and Alexander Bochkeryov, deputy regiment commander of the Crimean self-defence forces, both
confirmed that the convoy was blocked at both ends thereby preventing its journey to Crimea.
According to Bochkeryov, men armed with clubs mounted the buses and started to beat passengers,
and a man armed with a gun started shooting people at point blank range. Alexei Grebnev, a bus
passenger and Simferopol resident, stated that his bus driver was shot in the head while seated in the
driver's seat. The mob began to smash bus windows and throw stones. They said, “Come out or we'll
burn you alive." In addition, according to Belyi, the mob forced passengers to sing the Ukrainian national
anthem and shout “Glory to Ukraine,” while beating passengers with clubs. Without detailing each act of
criminality, seven members of the bus convoy were killed, four of the eight buses were burned, and 20
persons were missing.

Meanwhile, President Putin in Moscow personally conducted the rescue operation of Yanukovich and
members of his entourage from southern Ukraine. In response to the outburst of extreme nationalism,
President Putin decided that, if necessary, the Russian Federation would help avoid bloodshed and
armed conflict in Crimea. Subsequently, Kiev declared Simferopol the “seat of enemies” of Maidan and
ordered the demolition of the Lenin monument within 10 days. The ultimatum induced the local
population to take to the streets and to form self-defence forces. Sergei Aksyonov, Head of the
Republic of Crimea and Leader of the All-Ukrainian Party Russian Unity [2008-2014], held daily training
sessions for Crimean self- defence units. Aksyonov was prepared to stop anyone from taking down the
monument, a symbol of stability and a challenge to authorities to control the situation.

When Aksyonov announced the “Crimean Spring,” he did not know Russia would support Crimea.
Addressing the crowd with a loudspeaker, he stated “Together: we will build our Crimea! Peace to
Crimea!” President Putin had never heard of Aksyonov. When he asked the Chairman of the Crimean
Parliament about him, the Chairman replied, "he's like Che Guevara.” On 22 February 2014, Berkut
officers returned to Sevastopol and to Simferopol. In Kiev, during Maidan protests, the opposition
attacked members of Berkut with fire and guns. Kiev, nevertheless, accused Berkut of sniper fire, an
accusation never confirmed after years of investigation. At this time, criminal cases were opened
against Berkut officers and commanders throughout Ukraine. Arsen Avokov, appointed Minister of
Internal Affairs by the Verkhana Rada, issued an order to disband Berkut, and declared that any army
unit that did not obey order would be deemed an illegal armed gang. Only in Crimea were Berkut
treated as heroes.



On 22 February 2014, Yuriy Abisov, Commander of the Crimean Berkut battalion, and later appointed
Commander of the Special Rapid Response Unit of the Interior Ministry of the Republic of Crimea,
stated, “the decision to separate from Ukraine was made on Lenin Square by Crimeans." After, Abisov
called a meeting of all Berkut officers and asked them whether they preferred to maintain allegiance to
Kiev or to defend Crimea. The officers unanimously decided to fight against Kiev. After Maidan, the
Crimean Berkut introduced new elements to their training regime by modifying the manner of self-
protection based on experience in Kiev. In the City of Sevastopol, officers and residents alike expressed
unambiguously their objection to the new Regime in Kiev. In December 2013, two months before the
Snipers’ Massacre on Maidan Square, Viktor Melnikov, member of the Third Rapid Response Company
of Sevastopol, and Afghanistan war veteran, organised a self-defence force. Virtually all residents of
Sevastopol joined the self-defence forces. As of this date, the Russian Federation had not provided any
support, military or otherwise, to Crimea.

On 26 February 2014, the Supreme Council of Crimea called an emergency meeting to discuss holding
a referendum to determine the status of the autonomous region. According to Aksyonov, Kiev
instructed leaders of the Crimean Mejlis to prevent the government from holding meetings: the goal
being the seizure of the Crimean parliament. Kiev dispatched members of the Right Sector to support
Mejlis. A large crowd assembled in front of the Government building in Simferopol. Members of the
Right Sector waved “Bandera Flags.” The first clashes began around mid-day. As the crowd pushed and
shoved, one old man was trampled to death. Bottles with water, sand, and a “strange powder" were
thrown into crowd from areas occupied by Mejlis and the Right Sector, identified by their flags. In
addition, men wearing gas masks used nerve gas and threw dust ground from fluorescent lamps into
the crowd. Those covered by dust could not see. Approximately 30 people were injured and taken to
the hospital. Injured Crimeans pressed back, and the crowd stormed the Parliament.

However, after the crowd entered the building and saw their compatriots sitting in session, the Crimean
Tartars got flustered, and did not know what to do. The Mejlis leader, Mustafa Dzhemilev, stopped
issuing orders by telephone. The Right Sector did not enter the building. Aksyonov, his face beaten,
moved from the central door, and tried to break the fight. Using a loud speaker, he said, “Crimeans are
expecting people of all nationalities to come here for holiday, to work, and to be friends." Enver
Kurtamentov, Commander of the 15th Company of the Crimean Self-Defence forces, spoke directly to
his compatriot Tartars to counter false statements made by the Mejlis leader and urged them to
disband peacefully. The Tartars were told that, if Crimea were returned to Russia, they would be
deported to Magadan or the Urals. Kurtamentov said, “your life can't get worse because it is already as
bad as it can be." The Parliament building never was seized, the protesters left without additional



incident, and decided to disobey orders issued by Ukrainian authorities.

On 27 February 2014, the so-called “Friendship Train" departed Kiev for Crimea. Ihor Mosiychuk, a Right
Sector leader, said “Crimean separatists would pay for everything." Mosiychuk was the individual behind
the “Friendship Train" initiative. The train was scheduled to arrive in Simferopol by 20:15, after which the
Right Sector was to conduct a punitive operation. Having notice of the operation, Mikhail Sheremet,
Commander of the Crimean People's Defence Forces, organised a militia of approximately 1,500
members, to “prevent nationalists from entering our land.” The militia consisted of business people,
ordinary workers, and people from all walks of life. The militia carried bats, metal bars, and whatever
was available, as they lacked firearms. They also carried tri-coloured painted steel shields forged
especially for them by local blacksmiths to help protect them against gunfire, and particularly fire from
Molotov cocktails. After waiting on the train platform for three hours, Sheremet received a call that the
train was about to arrive. The militia used the shields to form a steel barrier. When the train arrived two
hours later, it was empty. Ukrainian Security Service forces alerted the Right Sector that a militia was
waiting for them at the train station. Before arriving in Crimea, the Banderites stopped the train and
unloaded their weapons.

On 27 February 2014, Samvel Martoyan, the most famous self-defence commander, former Soviet
officer, and resident of Crimea, received a combat order from Aksyonov to take control of the
Simferopol airport. Earlier, he had formed the 4th Company. Intending to land an assault force in
Simferopol, the airport became Crimea's main threat. Armed only with shovel handles, Martoyan and his
militia arrived at the Simferopol airport. They encountered armed police officers standing in their way.
The police, sympathetic to local self-defence forces, let Martoyan and his group proceed. Martoyan's
plan was to set fire to fuel barrels that his militia had placed along the runway, making it impossible to
land an aircraft. The militia lit the torches, and Martoyan called Aksyonov for orders to proceed. Thirty
seconds later, Aksyonov informed Martoyan that Kiev had been informed that the runway had been
seized and that landing was impossible.

Immediately after, Ukrainian Security Service forces, and operatives from its Crimean Division who
supported the Euromaidan government, arrived on the runway and encountered Martoyan. The
Security Service forces were armed with assault rifles. The spokesperson informed Martoyan that he
and his militia had entered a restricted area and that the trespass constituted a terrorist act. The
Security Service forces were given orders to shoot. Martoyan heard trucks approaching; he did not
know who was in the trucks. Martoyan instructed his men to get ready for battle. The trucks pulled up



and soldiers jumped out. Martoyan realised that they were Russian soldiers, the “polite little green
men." Commandos from the Black Sea Fleet's Marine Force arrived from Sevastopol. The Ukrainian
Security Service disappeared. The Russian soldiers seized strategic positions and established control
over the airport. The seizure of the Simferopol airport was the first Russian armed intervention in
Crimea.

President Putin argued that he had to ensure that the Crimean Parliament could operate, convene,
meet, and carry out activities prescribed by law. President Putin openly admitted that Russian
intelligence was following unsecured communications within Ukraine and that Russia was aware of the
institutional structure of military units on ground and Kiev commanders. Vladimir Konstantinov, Head of
the State Council of the Republic of Crimea, stated that security was important, so Russian protection
was needed and welcomed. Sergei Shoigu, Minister of Defence of the Russian Federation, stated,
‘soldiers never went to fight but to defend and protect.”

On 27 February 2014, Russian SWAT teams then secured government buildings in Simferopol. Deputies
of Parliament voted [68 out of 69] to change completely the members of the Ministry. The MPs elected
Sergei Aksenov as Head of Government and Temirgalyev as first Prime Minister. Konstantinov reported
that members of Parliament also voted in favour of holding a referendum to decide the future of the
Autonomous Republic of Crimea. On 1 March 2014, the Ministers of Cabinet decided to take all military
on territory of Crimea, under their jurisdiction, and asked for Russian support as peace mission. On the
same date, Aksenov asked Putin to provide help to maintain peace on territory of Crimea. Shortly after,
Russian military in Sevastopol blocked Ukrainian military vessels from leaving their appointed ports in
the same area. On 4 March 2014, Aksenov reported that Russian military were present in Crimea to
protect Crimean people; the Russian soldiers blocked the Ukrainian military base near Simferopol, to
prevent Ukraine military from entering Crimean territory. These Ukrainian military units were given the
option to go back to Ukraine, or to join Russian forces. Starting 2 March 2014, 5,086 Ukraine soldiers
present in different bases opted to protect Crimean population.

Russian military forces acted in conjunction with local self-defence forces, Berkut fighters, Cossacks,
and myriad volunteer groups committed to preventing Kiev from taking Crimea by assault. For
example, the Cossack Kuban Host provided 450 members to help Berkut fighters to seal the border
with Ukraine. The Cossacks and Berkut dug trenches and erected barriers to defend the Perekop
Peninsula, and the Changar and Turetsky passes. In response, the Right Sector asked Kiev to send
reinforcements; troops and multiple rocket launchers were sent to the border. Only then did Putin



deploy weapon systems at the border to counteract any action taken by Kiev. Alexander Ovcharenko,
Deputy Commander of Berkut Special Police Forces, noted that when Kiev failed to pierce the border,
Kiev adopted a new tactic: organise deliveries of equipment to create a Maidan-like event in Crimea.
Thus, on 10 March 2014, a Ukrainian military truck, carrying automatic weapons and ammunition,
attempted to break through the Turetsky pass, but was stopped by Oleg Gorshkov, a Berkut soldier,
who drove his car into the truck.

On 11 March 2014, the Crimean Government made a Declaration of Independence, dependent on
outcome of the referendum. The Crimean parliament adopted the Declaration of Independence of the
Autonomous Republic of Crimea and Sevastopol by 78 votes to 81. The Declaration provided that if, the
requisite number of votes are obtained, that the Republic of Crimea and the City of Sevastopol, would
become an independent multinational State. The Declaration further provided that the Republic of
Crimea, an independent State, then would request that the Russian Federation, by means of an
international treaty, integrate the Republic of Crimea as a constituent part of the Russian Federation.
Article 137 of Ukrainian Constitution enabled Ukraine to stop the decision of Crimean government by
issuing a formal order and petitioning the Constitutional Court to determine whether Crimean decisions
were consistent with Constitution. These procedures never were followed and no order ever issued.

On 16 March 2014, Crimea held the referendum. The total number of persons who voted comprised
1,274,096, or 83.10% of those eligible to vote. 1,233,002 voters, or 96.77% of eligible voters voted “Yes' to
become part of the Russian Federation. 31,097 [2.51% out of total votes] elected to revise the
Constitution of the Republic of Crimea and remain as part of Ukraine. Improperly completed voting
ballots amounted to 9097 [0.72%]. On 18 March 2014, the “Treaty between the Russian Federation and
the Republic of Crimea on the Acceptance of the Republic of Crimea into the Russian Federation and
on the Creation of New Federative Entities within the Russian Federation” was signed thereby
incorporating Crimea and the City of Sevastopol into the Russian Federation.

On 27 March 2014, the United Nations General Assembly adopted a non-binding Resolution affirming
the General Assembly's commitment to the territorial integrity of Ukraine within its internationally
recognised borders and underscored the invalidity of the 2014 Crimean referendum. The non-binding
resolution was supported by 100 United Nation Member States; eleven States voted against the
Resolution; 58 States abstained; and 24 States were absent and did not vote.

Part Two: Conclusions Drawn and the Poverty of Public International Law



Key Conclusions Drawn from Part One

In 1991, the Republic of Crimea and the City of Sevastopol declared political independence from
Ukraine and elected to form an Autonomous Soviet Socialist Republic (ASSR) as a subject of the USSR
The declaration contained no reference to being part of Ukraine, a Republic of the USSR, as Ukraine
had not yet seceded from the USSR. During 1991, three Republics of the USSR: the Russian, Belorussian,
and Ukrainian Republics, took it upon themselves, to disintegrate the Soviet Union, contrary to the
federal law of the USSR. The Crimean declaration of independence conformed to the planned reform
of the USSR and was recognised as legitimate by President Mikhail Gorbachev. Subsequently, in
December 1991, Ukraine declared itself a Sovereign State distinct from the USSR.

The Crimean and Ukrainian declarations never have been squared, though they are inconsistent. The
Crimean declaration severed ties with Ukraine, as the declaration unquestionably implied a preference
to remain part of the Soviet Union. However, without articulating legal grounds, Ukraine swept the
ASSR into its territorial compass, without the consent of the Crimean government and population.
Subsequently, in 1992, the Republic of Crimea adopted its Constitution. Article 1 states: the “Republic of
Crimea is a legal, democratic, secular state in part of Ukraine" (emphasis authors). The Constitution
provided that all agreements defining the legal relationship between Crimea and Ukraine were to be
embodied in international treaties, with Crimea having the authority to enter treaties with Third party
states. While the concept of a “State within a State,” arguably the product of historical vestige, requires
reconciliation, nevertheless, the 1992 Constitution established Crimea as a State independent from
Ukraine.

In international law, the requirements of statehood are set out in Article 1 of the so-called Montevideo
Convention of 1933.A State should possess the following attributes: (a) a permanent population, (b) a
defined territory, (c) government, and (d) a capacity to enter relations with other states. In international
law, the function of “recognition,” divided into two schools of thought, is a controversial issue in
international law and does not require a digression from the present discussion. In 1992, the Republic of
Crimea possessed the attributes of a state as defined by the Montevideo Convention of 1933, as
confirmed by the 1992 Constitution. The dissolution of the USSR in 1991, the declaration of
independence of the Republic of Crimea in 1991, and its 1992 Constitution establishing Crimea as a
State were separate events that cannot be conflated.

Consequently, when Ukraine declared its independence from the USSR in late 1991, the inclusion in its



territory of the Republic of Crimea comprised an arbitrary decision made by then Ukraine President
Kravchuk. It follows that Ukraine incorporated [*annexed’] the Republic of Crimea in 1991 by coercion
leading to the conclusion that since 1991, Ukraine has unlawfully occupied the Republic of Crimea. In
1994, Crimeans elected Yuriy Meshkov, a strongly pro-Russian candidate, as their president. A second
referendum was held in 1994 whereby 78.4% of those who voted supported greater autonomy from
Ukraine; 82.8% supported allowing dual Russian-Ukrainian citizenship; and 77.9% favoured giving
Crimean presidential decrees the force of law. The 1992 Constitution provided legal grounds for the
election, the office of President, and holding of the Referendum.

In response, in March 1995, the Ukrainian parliament unilaterally abolished the office of President of
Crimea and terminated the 1992 Constitution. The Crimean parliament was forced to draft a new
Constitution, which the Ukrainian parliament ratified in 1998. The new constitution destroyed the
autonomy of the Republic of Crimea, making all critical decisions taken by the Crimean parliament
subject to approval of the Ukrainian parliament. No principle of municipal or public international law
justified the unilateral decision of President Kuchma to “throw out" the 1992 Constitution of the Republic
of Crimea, abolish the Crimean office of President, and coerce the Crimean parliament to draft a
constitution to subordinate the Peninsula to Ukraine control. Therefore, the 1992 Constitution retained
its validity until the Crimean reunification with the Russian Federation.

Consequently, the Republic of Crimea and the City of Sevastopol did not secede from Ukraine in 2014.
Rather, the Republic of Crimea regained its independence as a State that had come into existence in
1091-92. The decision by the Crimean government, supported overwhelmingly by the results of the
2014 referendum, to request “annexation” by the Russian Federation was lawful. Moreover, in 2014, the
new regime in Kiev never followed constitutional procedures under Article 131 of the Ukraine
Constitution to oppose the breaking away of part of its territory [Crimeal. Since formal opposition is a
condition precedent to prohibit unilateral secession, then the Republic of Crimea had the right of
unilateral secession. Further, it is questionable whether the new regime had legal authority to act as an
instrumentality of the State.

Consistent with this interpretation, the Russian Federation did not “invade” the Crimean Peninsula in
2014. The Russian Federation had the right under the 1997 Partition Treaty to maintain troops in the
territory of Crimea and the City of Sevastopol, subject to restrictions set forth in the Treaty. In response
to the unlawful overthrow of the Yanukovich regime, and the installation of a non-elected regime
comprising ultra-nationalists, with the external support of the United States, the population of Crimea



formed self-styled militias to fight against subjugation by Kiev and to realise the goal of a twenty-three
year Crimean struggle to liberate itself from Ukraine. The self-organised militia, Berkut officers
committed to Crimean independence, the Kuban Cossack Host, and informal opposition groups, took
the first steps to fend off efforts by the Right Sector and other military arms of far right political parties
to occupy Crimea. Illustrative of acts by local militia to fight Kiev extremists, by whatever means
necessary, is the “Friendship Train" incident.

First efforts to secure the Simferopol airport from military aircraft arriving from Kiev to assault
Simferopol were taken by Samvel Martoyan's 4th Company on 27 February 2014. Members of his
company were armed with shovel handles, and were over-matched by the well-armed Ukrainian
Security Service that confronted Martoyan and his militia on the runway of the Simferopol airport. It was
on this date, and with the consent of the Crimean parliament, that the Russian military made its first
appearance outside military bases to prevent Kiev from delivering weapons to Crimea. The claims of
unlawful “invasion” rest upon faulty factual premises. The Russian federation did not violate the
*sanctity” of the territory of Ukraine, because, since 1992 the Republic of Crimea was an independent
State. The Russian Federation provided military support to Crimea to permit the population of Crimea to
exercise political and civil rights in an orderly manner, absent a threat from foreign and armed Ukraine
forces present in Crimea, and to avoid a civil war. While the State of Ukraine survived the US supported
coup d'etat, the Ukraine government, the sole instrumentality through which a State can act, lacked any
authority to act as an instrumentality of the State. In this bizarre twist of events, the Russian Federation
acted proportionately, under an invitation from Crimea, to protect ethnic Russians and other nationals
residing in Crimea, and to avoid a War.

‘Interventions aimed at restoring the legitimate government upon invitation have to be distinguished
from interventions whose aim is regime change - that is, overthrowing the government in place." The
ICJ decision in the Nicaragua case, “that there is no general right of states to intervene in support of an
internal opposition in another state, even if this opposition is deemed to pursue a politically or morally
valuable cause," may be distinguished on the ground that the Crimean conflict in 2014 was international
in character.

The extant literature fails to address the legal significance of these facts: [1] the 1991 declaration by the
Republic of Crimea and the City of Sevastopol to become an Autonomous Soviet Socialist Republic
(ASSR) under the then existing USSR headed by President Gorbachev; [2] the 1992 Constitution of the
Republic of Crimea whereby Crimea declared itself a State; [3] the 1995 unilateral termination of the



1992 Constitution by Ukraine and abolition of the Crimean office of President; [4] the adoption of the
1998 Constitution, the product of Coercion exercised by Ukraine against Crimea, effectively subjugating
Crimea to Ukraine; [5] the legal effect of the coup d'état, with the demonstrable external support of the
United States, and the installation of a non-elected interim government comprising far right-wing
nationalists, upon the rights of self-determination and secession of the Crimean population, and [6] the
complex history of Crimea and, since 1991 its fierce struggle for independence from Ukraine. Prior to
evaluating the legality of Crimea’s “secession” and “annexation” under public international law, the
preceding and fundamental questions must be addressed.

The Poverty of Public International Law

The aim of the Crimean referendum in 2014 was not to become a “State" per se, but to join the Russian
Federation, an already existing State, with international legal personality, a member of the United
Nations, and a State holding the status of a “Great Power." Crimea wanted to switch “Masters." However,
public international law does not provide a procedure to achieve this objective, as demonstrated by the
Aland Islands case. Therefore, Crimea had to go through the formality of a Two-Day State. The extant
literature fails to address this precise question and produces uninspiring but endless and futile legal
analysis.

Public international law reposes primarily upon the monopoly of State power. Secession is not tolerated
for no more complex a reason than that States oppose it. However, since World War Il, in raw numbers,
the number of states quadrupled from 45 to 195. In addition, there were 55 violent revolutions, 54 non-
violent regime changes, and in the last 60 years alone 227 military coups occurred. The “right of self-
determination,” exercised by former colonies or non-self-governing territories and peoples, accounts
for the proliferation of many, but not all, new states. Doctrines, such as “remedial secession,” have
introduced further complexity into the relationship between States and subordinate units seeking
independence. Efforts to impose coherence upon public international law have produced tortured legal
analyses as demonstrated by decisions such as the ICJ Advisory Opinion in Kosovo and the Canadian
Supreme Court opinion in Reference re Secession of Quebec.

The Canadian Supreme Court parsed the question of whether a hypothetical secession of the Province
of Quebec would violate the Canadian constitution. Adopting a broad reading of the Canadian
Constitution, the Court observed that “a clear majority vote in Quebec on a clear question in favour of
secession would confer democratic legitimacy on the secession initiative which all of the other



participants in Confederation would have to recognize.” In other words, the terms of secession would
be subject to negotiations with all other provinces. The Court's remark, “Although there is no right,
under the Constitution or at international law, to unilateral secession, the possibility of an
unconstitutional declaration of secession leading to a de facto secession is not ruled out” is obiter
dictum and does not formulate a general principle of international law to follow. The question raised is:
why a decision of a municipal Court in Canada is invoked to evaluate the secession in the Republic of
Crimea.

The ICJ Advisory Opinion in Kosovo is equally non-dispositive. The UN General Assembly referred the
following question to the ICJ: ‘Is the unilateral declaration of independence by the Provisional
Institutions of Self-Government of Kosovo in accordance with international law?" The ICJ found that
“State practice during this period points clearly to the conclusion that international law contained no
prohibition of declarations of independence.” However, although Kosovo declared itself a State, and
certain States recognized Kosovo as a State, the ICJ refused to address the question of statehood. The
ICJ expressly observed that the question referred, “does not ask about the legal consequences of that
declaration. In particular, it does not ask whether or not Kosovo has achieved statehood.” Likewise, the
ICJ skirted the question of whether, outside the context of non-self-governing territories and peoples
subject to alien subjugation, domination and exploitation, the international law of self-determination
confers upon part of the population of an existing State a right to separate from that State,” and equally
refused to address the issue of “‘remedial secession.”

The individual cases often cited by the paradigmatic argument” do not provide guidance as to the right
of secession and cannot distinguish away the Crimean incident. The “stock inventory" cited is: the Aland
Islands, Bangladesh, and Kosovo [a client State of the US/EU and non- member of the UNI. The cases
share the common ground of a subordinate territory controlled by a malevolent master: an
internationally recognized State. Although the minority populations in the cases of Bangladesh and
Kosovo suffered atrocities, it would be perverse to order a population, such as the population of
Crimea, to undergo wrongs of an equivalent nature before the right of secession comes into existence.

The only point of unambiguity is the obligation of States not to interfere in the internal matters of other
States. However, State practice, at least as measured by the behavior of the United States, is that this
fundamental obligation is honoured more in the breach than in the observance. It cannot seriously be
argued that the United States had a right to support the overthrow of the Yanukovich government.



The Failure to Consider Practical Consequences

Pronouncing that Crimea's unilateral secession from Ukraine was illegal under international law implies
that the Crimean/Russian reunification must be unwound, returning the Republic of Crimea to Ukraine.
This argument thus leads to the following result: the population of Crimea, contrary to its will, is to be
nailed to a cross of misery, despair, and economic inefficiency, as evidenced by 23 years of misrule
under Ukraine. Calls to “give back” Crimea to Ukraine are ambiguous: what exactly is to be given back:
the territory of the peninsula, the territory plus its living population, or the territory minus the population
and exhumation of the dead. If a strict application of public international law requires a repatriation of
Crimea to Ukraine, then public international law fails to fulfil its ultimate objective of international peace
and the vindication of individual rights. Additional support for this conclusion is found in the arguably
perverse requirement that a population must await atrocity to invoke the right of remedial recession.

If a principal goal of public international law is to mitigate human suffering, the question arises: what
should the Russian Federation have done in response to developments in Kiev and Crimea. The
paradigmatic argument answers: “do nothing.” However, the inaction of the Russian Federation most
likely would have resulted in a civil war in the Republic of Crimea. As President Putin observed, “the
Republic of Crimea is not a terra incognito.” In addition, Crimea is located proximate to the territory of
the Russian Federation and falls within its domain of national interest.

Part Three: Constructing a Pragmatic Argument for Crimean Independence

The redrawn border of the Republic of Crimea and the City of Sevastopol is consistent with history,
politics, and economic analysis. In 1991, the borders of the Republic of Crimea were redrawn by
exogenous variables, an unfavourable development under the economic analysis of law, resulting in a
heterogeneous population in Ukraine destined for internal and irreconcilable conflict. Aside from
theoretical constructs of economic optimisation, Ukraine single- handledly destroyed the economic
potential of Crimea: [1] closure and deterioration of seaports, [2] closure and deterioration of industrial
enterprises, [3] failure to invest in essential infrastructure such as roads, rail other methods of
transportation, and [4] appropriation of public assets of any value. With exceptions of post-2014 Russian
investment, Crimea today looks like Crimea in 1991. Taken together, these factors minimalize the force
of law requiring a rescission of the 2014 reunification of Crimea and the Russian Federation. \When the
quality of human like is at stake, the dead hand of the law is marginalised.



The history of Crimea'’s connection with Russia dates back over two hundred years to the time of
Catherine the Great. In 1991, after the dubious gifting of Crimea to Ukraine in 1954, “more than 67
percent of the population consisted of ethnic Russians, who dominated Crimean politics and culture.” In
addition, “There were no Ukrainian language schools in Crimea; few ethnic Ukrainians used the
Ukrainian language in everyday life, and only half claimed Ukrainian as their native tongue - an
indication that their Ukrainian identity was anything but strong.” “The entire history of the peninsula from
the breakup of the Soviet Union to the [2014] has been one of its residents demonstrating time and time
again that they are not a natural part of Ukraine and do not feel at home there." On 17 March 1995, the
Verkhovna Rada abolished the May 1992 Constitution of the Republic of Crimea. In 1998, Ukraine finally
achieved its goal of effacing Crimean independence, with the adoption of the 23 December 1998
Constitution of the Autonomous Republic of Ukraine.

Support for the reunification of Crimea with the Russian Federation is found in the “economic analysis”
of public international law. “[N]ational borders are not taken as given, but are the endogenous
outcomes of decisions by agents who interact with each other while pursuing their goals under
constraint.” “Borders are not a fixed, given feature of the geographical landscape, but human-made
institutions, affected by decisions and interactions of individuals and groups, and can be analyzed as
part of the growing field of political economy.” In addition, “A central role for states is the supply of
public goods to their citizens: a legal and justice system, security and crime prevention, public health ..
and protection against catastrophic events." Defence and security are historically the most important
public goods provided by governments.

Economies of scale reduce the cost of providing public goods: bigger is cheaper. Unlike private goods,
public goods do not compete in the market, allowing each citizen to consume public goods without
reducing consumption by other citizens. Even when the population increases and the total costs of
publicly provided services increases, the average cost still decreases because fixed costs are
independent of population size. Public goods are cheaper when more taxpayers pay for them.
Empirical studies demonstrate that government spending on public goods as a share of GDP decreases
as a function of increasing population. Hence, “smaller countries tend to have proportionally larger
governments.”

A negative correlation exists between heterogeneous populations and national borders. An artificial
state is one whose “political borders do not coincide with a division of nationalities desired by the
people on the ground.” Artificial states may result from splitting a single ethnic



group into two distinct states, or by incorporating a distinctly different group into an existing single
state. “Consider the long-term effects of the ‘'scramble for Africa’ by colonial powers. They find that
partitioned ethnic groups have suffered significantly longer and more devastating civil wars." When
borders are drawn to incorporate heterogeneous populations with different languages, religion, culture,
and habits, “disagreements over the fundamental characteristics of the State are likely to emerge and
render reconciliation more difficult. In short, heterogeneity increases political costs.”

Since 1954, the border of Crimea was drawn by political fiat, an ultimately inexplicable gifting of the
peninsula to the State of Ukraine. After the collapse of the USSR, the State of Ukraine exerted control
over Crimea, contrary to the democratic preferences of Crimean residents, to vindicate its self-interests,
and to exploit assets located on the peninsula. The “coerced annexation” of the Republic of Crimea
raised the political costs of border redrawing, as the population of Crimea introduced a significantly
high level of heterogeneity into the larger Ukrainian community. Following the logic of economic
analysis, this degree of heterogeneity led exactly to what the economic model forecasts: dissension
about political leadership and denial of individual preferences. Moreover, the Republic of Crimea did
not receive “pubic goods” equivalent to those provided in Ukraine per se. Under Ukrainian rule, the
population of Crimea was deprived of reliable provision of public goods, such as water, electricity, and
gas required to heat private and commercial properties. The industrial infrastructure of Crimea was
dismantled to enrich Ukraine oligarchs, raising the spectre of “rents.” Ordinary people were left to
survive in conditions equivalent to those existing in the pre-industrial revolution period.

Heterogeneity costs are associated with the likelihood of civil conflict over domestic polices, including
disagreement about borders, leading to separatist wars. Assume the following analytical model. People
in different regions have different preferences over types of public goods. One region is dominant and
the other region is subordinate. When each region chooses its preferred type of government,
everyone's utility from government services is gi = g, where “g" denotes government, ‘i" denotes an
independent government, and “g" denotes equality between utility and preferences. In contrast, if the
‘dominant region” imposes a political union upon the subordinate region, then everyone in the
‘dominant region” gets his/her first-best utility from government services “g,” but citizens in the
subordinate region obtain a lower utility gu = g- h < gi, where the parameter h > 0 captures heterogeneity
costs. Symmetrically, a union where the “subordinate region” selects its preferred type of government,
then everyone in the “subordinate region” receives utility g, while citizens in the dominant region receive
utility g- h.



The tenuous ties between Kiev and Simferopol were unsustainable under the economic analysis
model. The border of Ukraine incorporating the Republic of Crimea was artificially drawn, leading to the
creation of an artificial state, subject to destabilisation due to heterogeneity costs. In addition, the two
regions had preferences for different governments, demonstrably true in historical context. Since
Ukraine forced its government policies upon the “subordinate region” of the Republic of Crimea,
citizens in Crimea received public goods bearing the costs of *h," and suffered a denial of their
preferred type of government.

When transfers and compensation are unavailable, differences are settled by armed conflict. The
probability of breakup is “n” where ‘" = Ws/Ws + Wd, where “"W" denotes military capacity or
‘weapons” and, for our purposes, ‘s’ denotes the “subordinate” region and “d" denotes the dominant
region. If “Ws" increases relative to “Wd," then the citizens win the conflict and withdraw from the
political union formed by the dominant region. In the case of Crimea, the self-defence forces operating
on the territory of Crimea enjoyed a strategic advantage due to the overthrow of the democratically
elected government and the installation of a new regime, whose military forces consisted not only of
traditional troops but also of paramilitary arms of diverse political groups raising problems of
coordination and deployment. The Republic of Crimea also had the advantage of being a peninsula
permitting the border to be sealed, preventing Kiev from using military ground transportation. \When the
Russian Federation intervened, the matter was settled: “Ws" increased exponentially relative to “Wd"
thereby sustaining the break-up of Crimea from Ukraine. In the case of Crimea, the armed conflict was

hypothetical.

The "economic analysis” model leads to the conclusion that the Republic of Crimea is best suited to
governance under the Russian Federation. The Russian Federation has the capacity to provide “public
goods” to Crimea without incurring substantial expense, while, at the same time, the Republic of Crimea
receives public goods of a superior quality at the same or lower cost than under the sovereignty of the
State of Ukraine. Second, integration of the Republic of Crimea into the Russian Federation reduces to
zero, the costs posed by heterogeneity. The Republic of Crimea always was Russian in its language,
culture, and history. By contrast, the Republic of Crimea never fit the State of Ukraine. Rather, since its
independence from the USSR, Ukraine has had an ‘unstable political system,” ‘irrational and impulsive
leadership’ and ‘citizens that do not enjoy stable expectations'.

Setting aside analytical models, the Republic of Crimea is better off under Russian Federation
governance, as measured against Pareto optimization. The Russian Federation has invested billions of



dollars into infrastructural improvements in Crimea: On 27 March 2014, the Russian Federation
immediately started paying to pensions, and started to lay fibre optic cables for telephone and internet;
the main road between Kerch and Simferopol stretching approximately 100 kilometres has been
repaved [prior to pavement, one needed an all-terrain vehicle to navigate the potholes and uneven
pavementl; also, additional routes between Kerch and Simferopol are being constructed parallel to the
existing main highway. Russia also has begun construction of bridges across the Kerch Strait to connect
the Russian mainland to the peninsula at costs exceeding billions of dollars; and the Russian Federation
has established “seed” funds to provide financial support to start-ups.

Conclusion

The comprehensive factual restatement of the history of the Republic of Crimea has corrected
misrepresentations of fact permeating the media and scholarly analysis of the 2014 reunification of
Crimea with the Russian Federation. Legal conclusions found in the extant literature rest on faulty
factual premises. Public international law lacks a complete set of rules to deal with the Crimean case.
Moreover, under rational choice theory, the Republic of Crimea belongs with the Russian Federation. In
any event, the Republic of Crimea and the City of Sevastopol will never be returned to Ukraine. The
Crimean population has expressed its preferences for government under the Russian Federation, and
these preferences prime abstract legal rules.

The fully annotated version of this essay is also available.
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